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REPORT  OF  THE  COMMITTEE  ON 
LAW  REFORM 


To  the  Members  of  the  Pennsylvania  Bar  Association: 

Gentlemen: — At  the  1909  meeting  of  the  Associa- 
tion, the  following  resolution  was  referred  to  your  Com- 
mittee (Report  of  1909,  page  303)  : 

“Resolved,  That  the  Committee  on  Law  Reform  be  re- 
quested to  consider  and  report  upon  the  advisability  of  sub- 
mitting to  the  Legislature  for  adoption  an  Act  providing  for 
supplementary  proceedings  after  the  entry  of  judgment 
against  a defendant  in  any  action;  for  the  purpose  of  ascer- 
taining through  the  examination  of  defendant  or  other  wit- 
nesses what  property  may  be  subjected  to  the  execution  on 
the  judgment.” 

Last  year  we  reported  in  regard  thereto  as  follows 
(page  62)  : 

“Your  Committee  are  not  prepared  to  report  upon  that 
subject  at  the  present  time,  and  therefore  request  that  its  con- 
sideration be  postponed  until  next  year.  It  is  at  least  doubt- 
ful whether  the  end  sought  thereby  could  not  be  far  better 
secured  through  amendments  of  the  National  Bankruptcy  Act 
and  the  State  Insolvent  Act,  so  as  to  allow  a single  creditor, 
whose  claim  has  ripened  into  judgment,  and  an  execution 
thereon  been  returned  nulla  bona,  to  proceed  against  the 
debtor  in  bankruptcy  in  cases  within  the  Bankrupt  Act,  and 
in  insolvency  in  cases  not  within  it,  with  the  usual  examina- 
tion following  those  proceedings.” 

Your  Committee  are  still  of  the  opinion  there  ex- 
pressed, but  in  view  of  the  extreme  difficulty  in  obtaining 
both  legislative  and  congressional  action  along  the  lines 
stated,  have  deemed  it  wise  to  present  the  following  draft 
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of  an  Act,  as  a substitute  until  such  time  as  the  Bankruptcy 
and  Insolvency  Acts  are  amended  to  meet  the  difficulty. 
The  immunity  provision  at  the  end  of  Section  2 is  taken 
bodily  from  the  Act  of  Congress  of  nth  February,  1893, 
c.  83,  27  Stat.  at  L.  443,  which  was  sustained  in 

Brown  v.  Walker , 161  U.  S.  591  (1896) 

It  is  seriously  doubtful  whether  any  less  comprehen- 
sive immunity  would  be  sufficient  to  preserve  the  proposed 
Act  against  the  charge  that  it  violated  the  constitutional 
provision  that  no  person  shall  be  compelled  in  any  criminal 
case  “to  be  a witness  against  himself”  (5th  Amendment  to 
Constitution  of  the  United  States),  or  (Article  1,  Sect.  9, 
of  Constitution  of  Pennsylvania)  “to  give  evidence  against 
himself,”  in  view  of  the  decision  in 

Counselman  v.  Hitchcock,  142  U.  S.  547 
( 1892) 

At  any  rate,  it  is  deemed  best  to  adhere  to  the  language 
which  has  received  such  high  judicial  approval,  rather  than 
embark  upon  uncharted  seas.  The  proposed  Act  is  as  fol- 
lows : 


AN  ACT 

TO  PROVIDE  FOR  THE  ORAL  EXAMINATION  OF  A JUDGMENT  DEBTOR 
FOR  THE  PURPOSE  OF  DISCOVERING  WHETHER  HE  HAS  PROPERTY 
WHICH  MAY  BE  MADE  SUBJECT  TO  EXECUTION  ON  THE  JUDGMENT. 

Section  i.  Be  it  enacted  &c.,  That  in  any  case  in  which  a 
final  judgment  has  been  or  may  hereafter  be  recovered  in  any 
court  of  record  in  this  Commonwealth,  upon  which  an  execution 
has  been  issued  and  a return  made  by  the  Sheriff  of  the  proper 
county  to  the  effect  that  property  cannot  be  found  sufficient  to 
satisfy  the  said  judgment  and  execution,  upon  petition  of  the 
plaintiff  under  oath  setting  forth  that  he  believes  the  defendant 
has  property  which  should  be  applied  towards  the  payment  of  such 
judgment,  the  court  shall  enter  an  order  requiring  the  judgment 
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debtor  to  attend  and  be  examined  orally  concerning  his  property, 
before  the  court  itself  or  before  a commissioner  to  be  named  in 
said  order,  at  such  time  and  place  as  the  court  or  commissioner 
may  appoint.  The  attendance  of  the  debtor  for  the  purposes  of 
such  examination  may  be  enforced  by  said  court  by  subpoena  and 
attachment,  as  in  the  case  of  other  witnesses. 

Section  II.  The  judgment  debtor  may  be  compelled  in  the 
same  manner  as  other  witnesses  in  judicial  proceedings,  to  answer 
all  pertinent  questions  addressed  to  him  at  such  examination  con- 
cerning his  property;  and  he  shall  not  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter  or  thing  concerning  which  he  may  testify  or  produce  evi- 
dence, documentary  or  otherwise,  before  said  court  or  commis- 
sioner, except  for  perjury  in  giving  such  testimony. 

Section  III.  The  examination  shall  be  taken  stenograph- 
ically,  reduced  to  writing,  and  filed  among  the  records  of  the  case. 
All  expenses  of  the  examination  shall  be  paid  by  the  plaintiff  in 
the  first  instance,  and  shall  be  taxed  as  costs  and  collectible  from 
the  defendant  in  the  same  manner  as  other  costs  in  the  case,  if  it 
be  ascertained  hereby  that  the  defendant  has  property  which  can 
be  made  liable  for  said  judgment. 

Two  years  ago  there  was  also  referred  to  your  Com- 
mittee the  following  resolution  (Report  of  1909,  page 

303)  : 

“ Resolved , That  the  Committee  on  Law  Reform  be  re- 
quested to  consider  the  advisability  of  recommending  an  Act 
of  Assembly  authorizing  the  Courts  of  Common  Pleas  to  strike 
off  on  rule  or  motion  a mechanics’  lien  filed  in  violation  of  a 
written  agreement  containing  a waiver  of  the  right  to  file  the 
lien,  which  agreement  was  duly  executed  and  filed  of  record 
in  accordance  with  the  requirements  of  the  Act  of  Assembly.” 

Last  year  we  reported  thereon  as  follows  (pages 
62-3)  : 

“That  resolution  grew  out  of  the  decision  in 

Burger  v.  S.  R.  Moss  Cigar  Co.,  225  Pa.  400 
(1909) 
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reversing  the  Court  of  Common  Pleas  of  Lancaster  County  in 
the  same  case, — 26  Lancaster  Law  Review,  89 — for  striking 
off  the  lien.  The  right  to  strike  off  under  such  circumstances 
upon  proper  petition  filed,  is  expressly  given  by  Section  23  of 
the  Act  of  4th  June,  1901,  P.  L.  442-3,  which  was  not  referred 
to  in  the  opinion  of  the  Court  below  or  of  the  Supreme  Court, 
or  in  the  paper  book  of  either  party,  nor  in  any  of  the  cases 
cited  in  any  of  those  opinions  or  paper  books.  It  would  be 
idle  to  repeat  the  language  of  Section  23  in  another  statute. 
Doubtless  the  Supreme  Court  would  have  decided  differently 
had  their  attention  been  called  to  that  section.  Certainly  the 
Court  below  would  not  have  had  to  argue  so  extensively  that 
it  had  the  right,  had  it  known  that  that  right  was  expressly 
given  by  the  statute  under  which  the  lien  was  filed.” 

Being  advised,  however,  that  the  exact  point  which 
that  resolution  was  intended  to  provide  for  was  pending 
in  the  Supreme  Court,  the  attention  of  which  had  been 
called  to  the  provisions  of  Section  23  of  the  Mechanics' 
Lien  Law,  the  matter  was  by  resolution  (page  251)  left  in 
the  hands  of  your  Committee  for  further  consideration  and 
report. 

Later  on  a majority  of  the  Supreme  Court,  notwith- 
standing said  section,  in 

Hiestand  v.  Keath,  229  Pa.  149  (1910) 

adhered  to  the  conclusion  announced  in  Burger  vs.  S.  R. 
Moss  Co.,  supra.  The  conclusion  thus  reached  ought  to 
be  remedied  by  legislation,  because  it  unnecessarily  post- 
pones an  inevitable  result,  congests  trial  lists  with  causes 
raising  no  real  issues,  and  prevents  other  litigants,  with  real 
questions  to  be  decided,  from  having  their  cases  considered 
at  as  early  a date  as  they  should  be. 

In  preparing  an  Act  upon  the  point,  we  deemed  it  wise 
not  to  make  it  as  an  amendment  of  the  Mechanics  Lien  Law, 
nor  to  limit  it  to  cases  arising  thereunder,  but  to  enlarge  it 
so  as  to  cover  matters  of  like  mischief.  In  presenting  the 
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proposed  Act  for  your  approval,  we  desire  to  acknowledge 
our  indebtedness  to  Judge  Landis  of  Lancaster  County 
for  assistance  in  relation  thereto.  The  Act  is  as  follows : 


AN  ACT 

PRESCRIBING  THE  PRACTICE  IN  CASES  WHERE  THE  RIGHT  TO  HAVE  OR 
MAINTAIN  A MECHANICS  LIEN,  MUNICIPAL  CLAIM,  VERDICT  OR 
JUDGMENT  HAS  BEEN  WAIVED,  RELEASED  OR  DISCHARGED,  EITHER 
ALTOGETHER  OR  AS  TO  SPECIFIED  LAND,  BY  AN  AGREEMENT  TO  THAT 
EFFECT,  BY  A JUDICIAL  SALE,  OR  BY  THE  ORDER,  JUDGMENT  OR  DE- 
CREE OF  A COURT  OF  COMPETENT  JURISDICTION  J OR  HAS  BEEN  LOST 
BY  LAPSE  OF  TIME  OR  BY  FAILURE  TO  COMPLY  WITH  SOME  STATU- 
TORY PROVISION  IN  REGARD  THERETO,  WHETHER  BEFORE  OR  AFTER 
THE  FILING  OR  ENTRY  THEREOF. 

Section  i.  Be  it  enacted  &c.,  That  the  defendant  in  any 
mechanics  lien,  municipal  claim,  verdict  or  judgment,  or  any  other 
person  interested  in  land  which  has  been  or  is  bound  by  the  lien 
thereof,  may  file  his  petition,  under  oath  or  affirmation,  in  the 
court  in  which  said  lien,  claim,  verdict  or  judgment  is  filed  or  en- 
tered, setting  forth  his  interest,  and  that  the  right  to  have  or  main- 
tain said  lien,  claim,  verdict  or  judgment  has  been  waived,  re- 
leased or  discharged,  either  altogether  or  as  to  specified  land,  by 
an  agreement  to  that  effect,  by  a judicial  sale,  or  by  the  order, 
judgment  or  decree  of  a court  of  competent  jurisdiction,  or  has 
been  lost  by  lapse  of  time,  or  by  failure  to  comply  with  some 
statutory  provision  in  regard  thereto,  before  or  after  the  filing  or 
entry  thereof ; whereupon  the  court  shall  grant  a rule  upon  the 
plaintiff  to  show  cause  why  an  order  should  not  be  made  in  ac- 
cordance with  the  prayer  of  said  petition.  Said  rule  shall  be  made 
returnable  at  such  time  as  the  court  shall  direct,  not  less,  however, 
than  one  week  thereafter,  and  shall  be  served  upon  the  plaintiff 
or  his  counsel  of  record  if  either  are  within  the  jurisdiction  of  the 
court,  and  if  not  then  by  advertisement  once  a week  for  two  weeks 
before  the  return  day  in  two  daily  newspapers  of  general  circula- 
tion, and  in  the  legal  periodical,  if  any,  which  shall  have  been 
theretofore  designated  by  the  court  for  the  publication  of  legal 
advertisements.  The  plaintiff  may  reply  to  said  rule  by  an  answer 
under  oath  or  affirmation,  expressly  admitting,  denying  or  qualify- 
ing each  of  the  averments  of  the  petition.  If  after  the  return  day 
of  said  rule  it  shall  appear  to  the  court,  upon  consideration  of  the 
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undisputed  facts,  that  the  petitioner  is  entitled  to  relief,  it  shall 
strike  from  the  record  the  said  mechanics’  lien,  municipal  claim, 
verdict  or  judgment,  or  direct  the  same  to  be  satisfied,  or  shall 
make  such  order  in  the  premises  as  the  facts  shall  warrant : Pro- 
vided, however,  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  prevent  the  said  court  from  allowing  amendments  and 
withholding  a decision  on  the  said  rule  in  the  meantime;  and  pro- 
vided further  that  an  appeal  may  be  taken  from  the  decision  of 
said  court  to  the  Supreme  or  Superior  Court,  at  the  appropriate 
time  therefor,  as  in  other  cases. 

r\  here  was  also  referred  to  your  Committee  last  year, 
the  following  resolution  (page  333)  : 

“Resolved,  That  the  Committee  on  Law  Reform  be  re- 
quested to  consider  and  report  upon  the  advisability  of  amend- 
ing the  Replevin  Act  of  1901,  so  that  in  Landlord  and  Tenant 
and  other  cases  the  issues  may  be  defined  in  the  pleadings.” 


It  having  been  held  in 


Drmngoole  v.  Lyle,  30  Pa.  Super.  Ct.  463 
( 1906) 

that  the  Act  of  1901  covers  landlord  and  tenant  cases,  it  is 
evident  that  the  purpose  of  that  Act  to  obtain  by  the  plead- 
ings a real  issue,  if  there  is  one,  and  a summary  judgment 
if  there  is  not,  has  been  frustrated  by  reason  of  the  fact 
that  the  last  pleading  provided  for  therein  is  an  affidavit  of 
defence.  In  landlord  and  tenant  cases,  the  tenant  as  plaintiff 
simply  declares  that  the  property  is  his;  the  landlord,  as 
defendant,  in  his  affidavit  of  defence,  says  that  he  took  it 
as  and  for  a distraint  for  rent  due ; and  as  that  is  the  end 
of  the  pleadings  it  is  not  known  what  reply,  if  any,  the 
tenant  has  to  the  landlord’s  claim. 

There  are  also  other  cases,  like  bailments,  wherein  the 
same  difficulty  arises.  The  bailor  takes ; the  bailee  replevies 
and  avers  the  goods  are  his ; the  bailor  in  his  affidavit  of 


defence  says  that  the  bailee  only  held  conditionally  under  a 
written  agreement  which  he  attaches,  and  that  the  condition 
was  broken ; and  the  record  fails  to  show  what  reply,  if 
any,  there  is  to  that  claim. 

For  that  state  of  affairs  a remedy  is  needed,  and  your 
Committee,  therefore,  present  for  your  approval  the  follow- 
ing Act : 


AN  ACT 

SUPPLEMENTARY  TO  AN  ACT  ENTITLED  "AN  ACT  RELATING  TO  RE- 
PLEVIN AND  REGULATING  THE  PRACTICE  IN  CASES  WHERE  THE  WRIT 
OF  REPLEVIN  IS  ISSUED”  PROVIDING  FOR  FURTHER  PLEADINGS  AND 
PROCEEDINGS  THEREIN. 

Section  i.  Be  it  enacted  &c.,  That  the  Act  entitled  “An  Act 
relating  to  replevin  and  regulating  the  practice  in  cases  where  the 
writ  of  replevin  is  issued”  approved  April  19,  1901,  P.  L.  88,  be 
and  the  same  is  hereby  supplemented  as  follows : 

Whenever  a replevin  is  issued  to  recover  possession  of  goods 
and  chattels,  and  the  defendant  in  his  affidavit  of  defence  specifically 
sets  forth  the  reasons  why  he  is  entitled  to  the  possession  thereof 
as  against  the  plaintiff,  he  may  rule  the  plaintiff  to  reply  thereto 
within  the  time  prescribed  for  pleadings  in  other  cases.  Plaintiffs 
reply  shall  be  under  oath  specifically  admitting,  denying  or  quali- 
fying each  of  the  allegations  of  the  affidavit  of  defence,  and  those 
not  specifically  denied  or  qualified  shall  be  taken  as  admitted.  The 
declaration,  affidavit  of  defence  and  reply,  if  any,  as  originally 
filed  or  as  amended  by  leave  of  court,  shall  constitute  the  issues 
under  which,  without  other  pleadings,  the  case  shall  be  tried.  De- 
fendant may  also  enter  a rule  for  judgment  upon  the  declaration, 
affidavit  of  defence  and  reply,  if  any  be  filed,  either  with  or  with- 
out leave  to  proceed  to  trial  in  regard  to  the  material  matters  of 
dispute,  if  any,  appearing  in  said  pleadings.  Upon  the  hearing  of 
such  rule  the  court  shall  enter  such  judgment  as  the  facts  shall 
warrant,  and  the  party  against  whom  it'  is  entered  may  appeal  to 
the  Supreme  or  Superior  Court  at  the  appropriate  time  therefor 
as  in  other  cases. 
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There  was  also  referred  to  your  Committee  for  con- 
sideration (page  334)  the  question  as  to  whether  or  not  it 
would  be  wise  to  draft  and  urge  the  passage  of  a Bill  mak- 
ing it  mandatory  upon  the  judges  of  the  Courts  of  Quarter 
Sessions,  &c.,  to  appoint  stenographers  to  report  all  the 
trials  in  said  courts. 

Inasmuch  as  Mr.  Abbott,  who  presented  that  resolu- 
tion, has  induced  the  legislature,  of  which  he  is  a member, 
to  pass  an  Act  upon  the  subject,  and  the  Governor  to  ap- 
prove it  (Act  No.  1 14,  dated  May  5th,  1911),  there  is  noth- 
ing left  for  your  Committee  to  do,  except  to  ask  to  be  dis- 
charged from  further  consideration  of  the  subject. 

Your  Committee,  following  the  usual  custom,  caused 
to  be  presented  to  the  legislature,  the  various  proposed  acts 
heretofore  approved  by  the  Association,  and  not  theretofore 
enacted  into  laws;  with  the  following  result: 

“An  act  relating  to  mortgages,  their  acknowledgment, 
validity  and  record,  and  the  effect  thereof’’  (Report  of  1903, 
page  53)  was  again  presented  by  Senator  Francis  S.  Mc- 
Uhenny ; but  those  more  interested  in  having  political 
employees  transcribing  useless  words  into  the  Mortgage 
Books  of  the  Recorder  of  Deeds  offices  than  in  the  saving 
of  unnecessary  expense,  refused  to  allow  it  to  be  reported 
out  of  committee. 

“An  act  forbidding  domestic  and  foreign  corporations 
authorized  to  receive  deposits,  to  execute  trusts,  or  to  act 
in  a fiduciary  capacity,  from  becoming  security  for  the  per- 
formance of  any  duty  or  obligation  by  any  person  or  public 
officer,  except  for  executors,  administrators,  receivers,  se- 
questrators, guardians,  or  trustees,  appointed  by  or  directly 
answerable  to  a State  or  Federal  court  of  record,  and  au- 
thorizing corporations  having  power  to  and  wishing  to  con- 
tinue the  general  surety  business  to  surrender  all  other 
powers  conferred  upon  them  by  law”  (Report  of  1906, 
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page  75)  was  again  presented  by  Senator  Ernest  L.  Tustin, 
but  those  more  interested  in  getting  trust  companies  to  be- 
come their  sureties  than  in  protecting  depositors  and  cestui 
que  trustent,  refused  to  allow7  it  to  be  reported  out  of  com- 
mittee. 

“An  act  requiring  bills  and  answers  in  equity  to  be 
sworn  to,  and  abolishing  the  rule  that  the  averments  of  a 
responsive  answer  must  be  overcome  by  the  testimony  of 
two  witnesses,  or  of  one  witness  sustained  by  corroborating 
circumstances  equivalent  to  the  testimony  of  another  witness 
in  order  to  entitle  plaintiff  to  a decree,”  (Report  of  1907, 
pages  47  and  48),  was  presented  to  the  House  of  Repre- 
sentatives by  Representative  Milton  W.  Shreve,  w^as  favor- 
ably reported  out  of  Committee  and  passed  three  readings. 
For  some  reason,  which  your  Committee  could  not  learn,  it 
remained  from  April  12,  1911,  until  the  adjournment  of  the 
Legislature  on  May  25,  1911,  on  the  House  Calendar  for 
“bills  on  final  passage”  or  for  “bills  on  final  passage  post- 
poned for  the  present.”  It  progressed  no  further. 

“An  Act  to  authorize  the  chief  justice  or  acting  chief 
justice  of  the  Supreme  Court  under  certain  circumstances 
to  designate  a judge  of  one  judicial  district  to  sit  tempo- 
rarily in  another  district,  with  like  effect  as  if  duly  elected 
thereto,  requiring  compliance  therewith,  and  providing  for 
his  travelling  and  other  expenses  while  performing  such 
additional  duties”  (Report  of  1907,  pages  50  and  51),  was 
presented  by  Representative  Daniel  J.  Shern  and  duly  re- 
ferred to  the  Judiciary  General  Committee  of  the  House. 
It  then  appeared  that  another  Act,  dealing  with  the  same 
subject,  but  in  a somewhat  different  w7ay,  had  been  presented 
to  and  passed  the  Senate  and  wras  likely  also  to  pass  the 
House.  It  was  deemed  wise,  therefore,  not  to  press  our 
proposed  Act.  but  to  allow  Senator  Tustin's  Act  to  pass,  and 
be  given  a fair  trial,  so  as  to  determine  whether  or  not  it 
did  meet  the  difficulty  which  the  Association  desired  reme- 
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died.  That  Act  did  pass  and  was  approved  by  the  Governor 
as  Act  No.  93,  on  April  27,  1911. 

“An  act  to  authorize  the  Supreme  Court  from  time  to 
time  to  adopt  and  promulgate  general  rules  of  practice  for 
all  the  courts  of  record  of  one  kind  in  this  Common- 
wealth’’ (Report  of  1909,  page  64),  was  presented  to  the 
House  by  Representative  V.  Gilpin  Robinson,  and  passed 
that  body.  In  the  Senate  it  was  taken  charge  of  by  Senator 
Ernest  L.  Tustin,  passed  by  the  Senate  on  two  readings, 
was  defeated  on  third  reading,  reconsidered  and  referred 
back  to  the  Judiciary  General  Committee  of  the  Senate. 
Inquiry  developed  the  fact  that  it  was  opposed  by  certain 
persons  in  whose  judgment  the  Senators  professed  to  have 
confidence,  hut  whose  names  they  would  not  disclose.  Noth- 
ing further  was  done  with  it. 


“An  act  relating  to  elections  to  take  under  or  against 
the  wills  of  decedents,  to  the  recording  thereof,  and  of  final 
decrees  where  parties  have  failed  or  refused  to  elect  when 
required  so  to  do,  and  forbidding  payments  to  such  parties 
until  they  have  made  and  filed  their  elections,”  (Report  of 
1910,  page  57),  was  taken  charge  of  in  the  House  by  Rep- 
resentative Herman  L.  Hecht  and  in  the  Senate  by  Senator 
Samuel  W.  Salus,  passed  both  bodies  and  was  approved  by 
the  Governor  as  Act  No.  75,  on  April  21,  1911. 

“An  act  relating  to  the  time  and  manner  of  taking 
exceptions  in  any  case  in  any  court  of  record  in  this  Com- 
monwealth, to  the  effect  thereof,  to  transcribing  the  evidence 
taken  upon  the  trial  of  any  case,  to  the  correction  and  per- 
fection of  such  transcript  for  the  purposes  of  review,  and 
providing  that  exceptions  need  not  be  taken  where  the  deci- 
sion of  the  court  appears  upon  the  record”  (Report  of  1910, 
pages  59,  60  and  61),  was  taken  charge  of  in  the  House  by 
Representative  Joseph  A.  Schofield,  and  in  the  Senate  by 
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Senator  John  E.  Fox,  passed  both  those  bodies,  and  was 
approved  by  the  Governor  as  Act  No.  179,  on  May  11, 
1911. 

Alex.  Simpson,  Jr., 

Chairman. 


